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On August 20, 2015, the above captioned case came on for hearing at the offices of the

v.

STERLING DEVAY MESSER, a licensed
insurance producer in the State of Oklahoma,

undersigned Hearing Examiner, Aston, Mathis, Jacobson, Campbell & Tiger, PLLC, 2642 E.
21* Street, Suite 250, Tulsa, Oklahoma 74114. The Insurance Commissioner appointed the
undersigned Hearing Examiner to preside at the hearing as a quasi-judicial officer. The hearing
was recorded electronically by employees of the Oklahoma Insurance Department and Tina
Hale, CSR, RPR with D&R Reporting & Video was present and took transcription of the
proceedings. Ms. Hale’s transcript is the official record of the proceedings. Petitioner was
represented by Assistant General Counsel Matt McKinnon. Respondent Sterling Devay Messer
(“Respondent”) was present and appeared without counsel. Respondent’s wife, Billie Messer
(“B Messer”) also appeared wi.th him and without counsel. Witnesses were sworn and testified,
exhibits were admitted and argument of counsel heard.

On July 17, 2015, the Oklahoma Insurance Department (“Department”) issued an
Administrative Order of Suspension Instanter in this matter which alleged violations of the

Insurance Code. On August 7, 2015, the Department received a letter from Respondent dated



July 30, 2015, requesting a hearing. On August 13, 2015, a Notice of Hearing was issued setting
the matter for hearing on August 20, 2015 at 10:00 AM.

FINDINGS OF FACT
y Between January 8, 2009 and June 6, 2013, Respondent, acting as a licensed

insurance producer, solicited and sold two separate annuity contactors to William Lloyd Mitchell
(“Mitchell”). The face amount of Annuity No. 1 was Ninety-two Thousand Five Hundred
Dollars ($92,500.00) and the face amount of Annuity No. 2 was Fifty-nine Thousand Two
Hundred Seventy-Three and 64/100 Dollars ($59,273.64.)
2. At the time of the sale of the Annuity No. 1, Mitchell was eighty-two (82) years
old and at the time of the sale of Annuity No. 2, Mitchell was eight-three (83) years old.
3. During the month of November 2009, Respondent, unrelated by blood or
marriage to Mitchell:
(@)  was named by Mitchell as successor trustee to the William Lloyd Mitchell
Trust;
(b)  acquired a durable power of attorney (DPOA), from Mitchell; and
(c) obtained an amendment of Mitchell’s Last Will and Testament naming
Respondent and Respondent’s wife, Billie May Messer, as personal
representatives of Mitchell’s estate.
4. On or about June 8, 2010, the initial designation of beneficiary on Annuity No. 1
was changed from Mitchell's nephew to the William Lloyd Mitchell Trust, Respondent, as

Trustee.



5. On August 25, 2012, a check was drawn on Mitchell's checking account, First
Bank and Trust, 111 S Casaver Ave, Wagoner OK 74667 ("First Bank"), payable to
Respondent in the amount of $500.00, with the notation "Gift"

6. On January 31, 2013, a check was drawn on Mitchell's checking account at
First Bank payable to Respondent in the amount of $13,000.00 with the notation "Gift".

i On April 29, 2015 Mitchell, now age 88, was taken by Respondent to the
Tulsa law office of Joseph W. Harris, Attorney, 3400 East 33rd Street, Tulsa OK, 74135
where, at the direction of Respondent, Mitchell wrote a check for $4,000.00, in payment of

legal fees to Harris for filing a proceeding to make Respondent the Guardian Ad Litem for

Mitchell.
8. Respondent, over time, as a “trusted insurance agent,” was able to take
advantage of Mitchell’s incapacity by committing the unlawful acts as set forth in

Allegations of Fact 1-7 above.

9. The Insurance Commissioner appointed Stephan Mathis to hear the case as the
independent Hearing Examiner.

10.  The hearing was recorded electronically by an employee of the Oklahoma Insurance
Department. The State requested a stenographic record be made. Therefore, Tina Hale with D&R
Reporting and Video was present and took transcription of the matter.

The following exhibits were introduced and admitted:

Petitioner’s Exhibit 1: Aviva Policy sold on December 29, 2008 to Lloyd
Mitchell;

Petitioner’s Exhibit 2: The Ohio National Life Insurance Company policy sold
to Lloyd Mitchell on June 6, 2013;

Petitioner’s Exhibit 3: Tax documents;
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Petitioner’s Exhibit 4: Collection of checks from Mitchell’s checking account made
payable to Respondent and B Messer from January 2011
through December 2013.
Petitioner’s Exhibit 5: Mitchell’s trust documents amended in 2009;
Petitioner’s Exhibit 6: Mitchell’s Durable Power of Attorney documents;
Petitioner’s Exhibit 7: Miitchell’s Last Will and Testament documents;
Petitioner’s Exhibit 8: Mitchell’s Guardianship documents;
Petitioner’s Exhibit 9: Restraining Order against Messer
11.  Special Investigator Rick Koch, Respondent and B Messer were sworn in and
testified under oath.
12.  The Hearing Examiner heard testimony and entered the following findings of fact:
a. Evidence was admitted and testimony was presented that did not find any
fraud was committed.
b. Evidence was admitted and testimony was presented which showed that
Respondent did not act in the best interest of his client, Mitchell, in selling him the

two annuities at Mitchell’s age. As such, Respondent demonstrated incompetence.

CONCLUSIONS OF LAW

1. In his dealings with Mitchell, Respondent violated 36 O.S. §§ 1435.13(A) (8)
by using fraudulent, coercive or dishonest practices and by demonstrating
incompetence, untrustworthiness and financial irresponsibility in the conduct of business in

this state.



ORDER

BASED UPON THE FOREGOING, IT IS HEREBY ORDERED THAT THE
Respondent Sterling Devay Messer’s producer license in the State of Oklahoma is hereby
REVOKED.

IT IS FURTHER ORDERED, that Respondent Sterling Devay Messer is fined in the
amount of One Thousand Five Hundred Dollars ($1,500.00) and assessed costs of Five Hundred
Dollars ($500.00). The fine and costs to be paid within thirty (30) days of the issuance of this
Order.

Witness my hand and seal, this 31st day of August, 2015.

JOHN D. DOAK
INSURANCE COMMISSIONER
STATE OF OKLAHOMA

STEP S
Hearing Examiner
Oklahoma Insurance Department
3625 NW 56™ Street, Suite 100
Oklahoma City, OK 73112




CERTIFICATE OF SERVICE

I, certify that on the _l_‘f day of MOIS a copy of this Administrative Order
was mailed to:
Certified Mail No.
Sterling D. Messer 7015 0640 0004 4933 5452

and that a copy was delivered to:

RIRS/NAIC
All appointing insurers

Rich Koch

Rick Wagnon

Oklahoma Insurance Department
Anti-Fraud Unit

Courtney Phipps
Oklahoma Insurance Department
Licensing Division






